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No. 12,516 


IN THE 


United States Court of Appeals 


For the Ninth Circuit 


Foon Goon Mok, 


Appellant, 
VS. 
UNITED STATES OF AMERICA, 
A ppellee. 
BRIEF FOR APPELLEE. 
JURISDICTION. 


Appellant filed his petition for naturalization un- 
der the provisions of Section 324(A) of the National- 
itv Act of 1940 (8 U.S.C.A. 724(A)) in the United 
States District Court for the Northern District of 
California, Southern Division, on February 28, 1949 
(T. 2-6). His petition was denied by District Judge 
Louis KE. Goodman on December 13, 1949, upon the 
eround that he had failed to establish his good moral 
character for the required period of time (‘T. 13-14). 
Appellant filed his notice of appeal with the Clerk of 
the District Court on January 11, 1950 (T. 14-15). 


Jurisdiction of the District Court to entertain the 
petition for naturalization is conferred hy Section 


301 of the Nationality Act of 1940 (8 U.S.C.A. 701). 
Jurisdiction of the Court of Appeals to review the 
District Court’s final order is conferred by Section 
128 of the Judicial Code, as amended (28 U.S.C.A, 
1291). 

The order of the District Court in denying the pe- 
tition for naturalization is a final decision within the 
meaning of Section 128 of the Judicial Code (see 
Tutun uv. U.S., 270 V.S, 568, 46 8S. Ct. 425, 70 L. aad 
738). 


STATEMENT OF THE CASE. 


The appellant was born in China on July 18, 1912 
(T’. 2-21). He entered the United States illegally at 
New York, N. Y., m May of 1930 on « vessel thig 
name of which is not known (T. 3-21). Mis petition 
for naturalization was not supported by a certificate 
showing the date, place, and manner of his entry to 
the United States because Section 324(A) of the Na- 
tionality Act of 1940 excepted him from such require- 
ment. (See Appendix.) 

Appellant was inducted into active service in the 
United States Army on October 21, 1942, and served 
therein to September 26, 1945, when he received a cer- 
tificate of honorable discharge (T. 3-21). At the time 
of his induction he claimed to have been born in the 
United States (T. 21). 


On July 12, 1946, he made a formal application for 
a United States passport mm whieh he declared under 
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oath that he had been born in San Francisco, Cali- 
forma, on July 18, 1912, and was a citizen of the 
m@mited States’ (U.S. Exhibit No. 1; 'T. 21). 


In the same vear of 1946 appellant again falsely 
elaimed United States citizenship by appearing as a 
supporting witness to a petition for naturalization, 
which petition was granted (‘T. 21). Also, in the same 
year of 1946 he made another false affidavit of citizen- 
ship in support of the same person's application for 
a United States passport (T’. 12-22). 


In August of 1948, by means of the United States 
passport which he had secured in 1946, he attempted 
to reenter the United States as an American citizen 
and again testified that he had heen born in the United 
States. Five days later he admitted that he had been 
born in China (T. 22-23). 


Appellant’s petition for naturalization recites that 
he was then married to one Lun Fung How, the date 
of marriage being October of 1928 (‘T. 2). He twice 
falsely claimed that he was not married, first to the 
Army authorities and then to the officers of the Immi- 
gration and Naturalization Service (T. 22). In Au- 
gust of 1948, at which time he finally admitted the 
truth as to his place of birth and his citizenship, he 
also admitted the fact of his marriage, stating that 
he had married his wife for the second time at the 
American Consulate in China in 1947 (T, 22). His 
petition recites that he has two children: Mok Yee 
Lok, born January, 1929 in China, and Mok Kwong 
Yee, born January 15, 1948 in China (T. 3). 
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On October 20, 1948, the Immigration and Natural- 
ization Service ordered that execution of the order 
excluding the appellant from the United States be 
deferred pending disposition of his appheation for 
naturalization (‘T. 17). 


CONTENTIONS OF APPELLANT. 


The appellant contends that the District Court erred 
in finding that appellant had not established good 
moral character as required by Section 324(A) of the 
Nationality Act of 1940; and also erred in denying 
appellant’s petition for naturalization (Appellant's 
Brief p. 4). 


Appellant raises two main questions: First, whether 
appellant did fail to establish good moral character 
before the District Court, and, Second, what period 
of time was the District Court authorized to consider 
in determining whether the appellant had established 
eood moral character under Section 324(A) (Appel- 
lant’s Brief p. 5). 

The appellant's brief sets out lis several acts from 
October of 1942 to August of 1948, during which pe- 
riod of time he claimed birth in the United States and 
American citizenship, and falsified coneerning lis 
marital status (Appellant’s Bnef pp. 5-6). 

In addition Ins brief (pp. 6-7) asserts: First, that 
his false representation of United States citizenship 
at the time he appeared as a witness to another ahien’s 
petition for naturalization im 1946, and when he sup- 


ported the same person’s application for a United 
States passport in the same year, did no harm to any- 
one; Second, that no person was harmed by his false 
statements regarding his marital status; and Third, 
that these offenses are not of a type which would ‘‘out- 
rage the moral feelings of his neighbors’”’ (Appellant’s 
Brief pp. 6-7). 


In addition, the appellant points out that he, un- 
like some others who also falsely claimed United 
States citizenship, did not procure fraudulent docu- 
ments to support lis false claim, nor perjured state- 
ments; also, that he has never been prosecuted for 
these or any other offenses (Appellant’s Brief pp. 
7-8). 


With further reference to his false statements con- 
cerning the fact of his wife and child in China, appel- 
lant asserts that this resulted in a saving to the Gov- 
ernment since the truth probably would have caused 
an allotment to be made to them (Appellant’s Brief 
p. 6). 

The reason for remarrying his wife in China in 
1947 is ascribed to the asserted difficulty encountered 
by his people in China in proving Chinese marriages. 
He mentions a ‘‘custom’’ recently growing up among 
the Chinese of remarrying their spouses at American 
Consulates in China in order to create records of 
such marriages (Appellant’s Brief pp. 6-7). 


ARGUMENT. 


Since the appellant undertakes to show that IMs 
various offenses did not justify the denial of his peti- 
tion for naturalization and, if they did, questions the 
period of time during which the Distriet Court could 
properly require a showing of good character, the 
appellee will touch upon each act, seriatim, and then 
discuss the main issue raised by the appellant. 


1. That no person was harmed by the appellant’s 
false claim to native birth and United States citizen- 
ship when he acted as a witness upon his friend’s 
petition for naturalization in 1946. 


Section 346(a) of the Nationality Act of 1940 (d4 
Stat. 1163; 8 U.S.C. 746), then in effect, designated 
a false statement knowinely made under oath m any 
proceeding relating to naturalization or citizenship as 
a felony (see Appendix). 

It is apparent that the appellant’s action on that 
occasion was felonious. It is equally apparent that his 
false testimony included all of the elements of perjury. 


By his false claim in support of Ins friend's pass- 
port application in the same vear, he again brought 
himself within the purview of Section 346(a) (18) of 
the 1940 Nationality Act. In United States v. Tan- 
daric, C.C.A. Ind. 1945, 152 F. (2d) 3, rehearing de- 
hied 66 S. Ct. 703, 327 U.S. 786, 90 L.. Ed. L012, 1f Wem 
held that under subsection (a)(18) of this section, 
making it a felony for an allen knowingly to represent 
himself to be a citizen of the Umted States, no lim- 
tation is placed on the circumstances under which and 


the persons to whom false representation is made, as 
long as it is for a fraudulent purpose. 


Perjurious statements are malum in se. No argu- 
ment is needed to show their inherent harm to every 
eitizen as they hamper the administration of justice 
in the judicial process. Appellant seems nnaware that 
he directly harmed his friend by prejudieing his claim 
to citizenship and rendering is naturalization cer- 
tificate subject to revocation. 


2. What harm the appellant may have done di- 
rectly to his wife and child, or to others indirectly, by 
concealing their existence has not been ascertained. 
Appellant points to the saving to the Government 
which resulted by his false statements in that regard. 
It is clear that this concealment resuJted in depriving 
them of that to which they were rightfully entitled. 
He asserts that the Jack of records in China, coupled 
with the attitude of the Immigration and Naturaliza- 
tion Service, has created a recent custom among the 
Chinese of remarryving their wives at the American 
Consulate there or in Hong Kong. No evidence of such 
a custom is in the record or elsewhere, and appellee 
submits that such evidence cannot he produced. A 
general lack of record evidence of such events as 
marriage in these Chinese cases has always necessi- 
tated acceptance of the testimony of the parties them- 
selves as the only available evidence thereof, and 
such testimony has in the past, and presently still is, 
required to be accepted in both immigration and nat- 
Uralization cases to establish both the fact and the 
validity of such marriages. 
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Appellant's real motive for concealing his family 
status is quite clear. He knew that any disclosure of 
his 1928 marriage in China would certainly lead to 
exposure of lis false claim to birth in San Francisco 
in 1912, and it is apparent that his remarriage GR 
China in 1947 was to mask his previous marriage 
there. Indeed, the appellant frankly sets out his de- 
ception in this respect, stating: 

“Obviously appellant would have been precluded 
in participating in ths marriage and having it 
solemnized before the Amenean Consul had he 
disclosed the previous marital status.”’ (Appel- 
lant’s Brief p. 7.) 


Just as obviously such a disclosure would have led to 
the exposure of his fraud and the revocation of his 
American passport, as well as preventing his reentry 
to the Umted States; all of which he well knew and 
eavefully guarded against. 

3. Appellant thinks his course of conduct over a 
period of vears from 1942 to 1948, during which time 
he steadfastly continued his practice of falsity and 
deceit, was not the kind of eonduet that would out- 
rage the moral feelings of lis neighbors (Appellant's 


lptiet p. 7). 

No evidence whatever has been offered to support 
appellant’s assumption as to the moral feelings of lis 
neighbors. It 1s submitted that our many statutes eon- 
demning and penalizing such acts are sufficient proof 
of the contrary. 

Kinally, appellant sees some difference between lis 
false claims and the acts of those who have secured 
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false documents to support them. He seems unaware 
that his American passport constituted documentary 
evidence of his claimed citizenship. Since the passport 
was sufficient for his purpose. he had no reason to se- 
cure additional evidence of citizenship; that he has 
not heen penalized for his crimes in no way mitigates 
their character. 


The case of Petition of R........... @o FT Sip 969 ), 
cited by the appellant, involved a female petitioner 
for naturalization who committed the technical crime 
of fornication by having sexual intercourse with a 
man with whom she went through a marriage cere- 
mony in good faith, sincerely but mistakenly heliev- 
ing the man was divorced. The quoted phrase from the 
court’s decision, when read with its context, discloses 
the court’s natural disinclination to ascribe bad mora] 
character to an innocent act which was a technical 
violation of law. Referring, however, to the quoted 
excerpt, it is submitted that the appellant’s continued 
conduet fails to meet this test, since neither the norms 
of societv nor the actions of average men condone 
persistent perjury. 

In the case of U.S. v. Samuel Harrison, No. 12.354, 
cited by appellant, the petition was filed under a pre- 
ceding veteran naturalization statute similar to Sec- 
tion 324(A). In that case the petitioner was guilty of 
family desertion, bigamy and false testimony. Refer- 
ence to the decision in the ease discloses that the test 
suggested by the appellee there was accepted and ap- 
plied by this court, which said, however, that: 
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‘This test is not an irrational one and since it 
does no violence to the spirit of the law we see 
no reason for rejecting it. We apply it to the 
facts of this case and hold that the moral feelings 
how prevalent generally in this country wonld be 
outraged by the immoral and criminal conduct of 
appellee. Should this court express a contrary 
conclusion it would be a sad reflection on the 
mores of our times and a deplorable comment on 
moral standards existing in the United States. 
We adhere to the view that the moral chmate of 
America does not encourage emime and ¢rim- 
inals.”’ 


Appellant contends that he “accepted the burdens 
of «tizenship’’. It is trne that he claimed and enjoyed 
its benefits but, except for his military service, the 
record is silent concerning any burden or duty or re- 
sponsibility which he ever acknowledged or performed. 
Certainly, his military service was commendable: it 
constitutes the sole basis for Ms petition for naturah- 
zation. As to whether an alien’s honorable miltary 
record alone entitles him to citizenship, this court in 
the Harrison case, cited above, stated: 

“Appellee argues that an honorable discharge 
from the army is prima facie evidence of good 
moral character. Assuming the validity of this 
contention it requires no argument to demonstrate 
that such a fact cannot be so conelusive in its evi- 
dentiary effect as to ontweigh, overmde and de- 
stroy the effect of other evidence which clearly 
establishes a course of conduct characterized by 
criminal activities of a serious character. The lat- 
ter showing may completely negative the idea that 
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the author of the crimimal act is a person of good 
moral character, and we think that such is the ef- 
fect of the evidence respecting appellee’s conduct. 
Any other conclusion would imply that citizen- 
ship should be granted as a matter of course to all 
aliens who served in our armed forces regardless 
of the presence or absence of good moral char- 
acter. This is not the law.’’ 


The appellant voices his apprehension that because 
ot his illegal presence in the United States, an order 
of exclusion will be enforced against him unless such 
order may be defeated by his naturalization. The ap- 
pellee realizes that this Court is not unmindful of 
ultimate results in this or other cases coming before 
it, but respectfully submits that it should not be per- 
suaded to go beyond the question raised by the appel- 
Jant of error in the trial court, since any result which 
may flow from his conduct—whether it be criminal 
prosecution or deportation—cannot properly be made 
an issue in this proceeding. It is clear that his pres- 
ent position was bronght about solely by his own ¢rim- 
inal conduct. His indirect plea that American citizen- 
ship should be awarded to prevent deportation is not 
tenable. In anv event, such deportation would serve 
the wholesome purpose of reuniting him with his own 
family in his own country. In view of his illegal entry 
and subsequent conduct, such result does not appear 
too harsh a penalty. 

Appellant cites eases decided by the Board of Im- 
migration Appeals in which aliens petitioning for 
suspension of deportation have been guilty of falsi- 
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fying their citizenship under vanious circumstances 
when applying for employment, registermg for se- 
lective service, and in registering to vote. He quotes 
one decision of the B.I.A. to the effect that good 
moral character is not necessarily destroved by a 
stugle lapse, and contends, therefore, that since his 
many false claims were necessitated by the first one, 
they should all be regarded as only one (Appellant’s 
Brief pp. 10, 11, 12). On this point, the observation 
of this court in the above-cited Harrison case seems 
to be a complete answer to this contention and ex- 
presses the views of the naturalization courts in e¢en- 
eral on the point: 
“Tt may well be that in the exercise of a sound 
discretion in passing upon a petition for naturali- 
zation, a court could, with propriety, disregard 
evidence of some ininor offense not indicative of 
moral depravity where the record failed to dis- 
close the commission of serious offenses. But we 
are not here called upon to consider such a case. 
The record before us establishes as a matter of 
law that appellee is not a person of good moral 
character.” 


As to the degree of moral character to be established 
as a prerequisite to naturalization, it 1s true that the 
courts have not demanded the highest degree of moral 
excellence. The broad and reasonable test generally 
applied is that a good moral character is one that 
measures up as good among the people of the com- 
munity in which the appheant lives. Ju re Spenser 
(C.C, Ore, 1878) Fed. Case No. 13234. In re Hopp 
(D.C. Wise. 1910) 179 F. 561. tm the Spenser case 
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the court held that one who committed perjury had 
so far behaved as a man of bad moral character as to 
disqualify him for citizenship. 


Tn the case of Jn re Bonner (D.C. Mont. 1922) 279 
F. 789, it was held that the inquiry or proof in nat- 
uralization proceedings was not as to the good repu- 
tation of the applicant, but as to his good behavior 
as an index of actual moral character, so that specific 
acts of bad behavior were material and competent. 


In Repowille v. United States (C.C.A, N.Y. 1947) 
165 F. (2d) 152, it was held that an ahen seeking eiti- 
zenship had ‘*good moral character’’ if his conduct 
conformed to the generally accepted moral conven- 
tions current at the time. 


In Petition of Zele (C.C.A. N.Y. 1944) 140 F. (2d) 
773, the court held that the test of moral fitness of an 
alien applicant for naturalization was whether the pe- 
titioner had behaved as a person of good moral char- 
acter during the five years immediately preceding his 
petition. 


An alien need not have been convicted of a felony 
to justify denial of his application for citizenship on 
the ground that he is not of *‘good moral character’’. 
In re Paoli (D.C. Cal. 1943) 49 F. Supp. 128. 


Where an act involving moral turpitude ts com- 
mitted within the statutory period of residence re- 
quired of aliens seeking naturalization, the fact that 
no judgment of conviction had been based thereon 
would not militate against a finding that proof of good 
moral character during the time had not been fur- 
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nished. Jn re Booksehnis (D.C. Ore. 1945) 61 F. Supp. 
751. 


Where an alien had represented himself as a citizen 
to officials at a United States Navy Base depot and 
had made false statements to a naturalization exam- 
iner, his petition for naturahzation was denied for 
failure to establish good character. In Petition of 
Ledo (D.C. R.T. 1946) 67 F. Supp. 567. 


MORAL CHARACTER A QUESTION OF FACT. 


What conduct on the part of a petitioner for natu- 
ralization does or does not constitute good moral ehar- 
acter is a question of fact within the sound judgment 
of the trial court. 

i’, S.w. Bischof, C.C.A. N.Y. 1981, 48 EF. (208 


938 ; 
iS. . Badd, CCAN TY. 1991, IS FF. Gee 
458 ; 


Petitions of Rudder, et al., 159 F. (2d) 659, 697. 


The question is to be determined from the facts of each 
particular case. 
Daddona v. U.LS., 170 F. (20) 964, 966: 
‘Good moral character for the prescribed period 
is a question of fact.” 
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WHAT IS THE ‘‘PRESCRIBED PERIOD’’ DURING WHICH GOOD 
MORAL CHARACTER SHALL BE ESTABLISHED? 

Appellant points out that his misconduct terminated 
in August of 1948, after which time he no longer 
elaimed birth in San Francisco and United States 
citizenship. Section 307(a) of the Nationality Act of 
1940 (Section 707(a) U.S.C._A.) specifies that no per- 
son ‘except as hereinafter provided in this Act” shall 
be naturalized unless he has established (1) five years 
of continuous United States residence preceding his 
petition, (2) and between its filing and its final hear- 
ing, and (3) good moral character and attachment to 
the principles of the Constitution of the United States 
“during all the periods referred to’. The bulk of 
naturalization petitions are filed undex this general 
provision. (See Appendix.) This statutory period in 
general is judicially construed as an interval which the 
statute has set up as a probationary period, and con- 
sideration is ordinarily limited, therefore, to the peti- 
tioner’s conduct during that time. This view regards 
the alien’s antecedent conduct as having a bearing on 
his qualifications only as it may affect the validity of 
his claim to good character during the preseribed 


period. 
Petition of Zele, 127 F. (2d) 578 (C.C.A. 2. 
1942) ; 
U.S. vw. Chifford, 89 F. (2d) 184 (C.C.A. 2, 
1937) ; 


Petition of Sperdut, 81 F. Supp. 833 (D.C. 
Pa). 
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Representative of the view that the naturalization 
court should not necessarily limit its consideration of 
the petitioner’s conduct to the period of required resi- 
dence are the following: 


In re Bogunovie (Cal, 1941) 114 P. (2d) 581, prior 
opinion 106 P. (2d) 247. 


Tn the case of In re Taran (D.C. Minn. 19438) 52 F, 
Supp. 535, it was held that the Government may in- 
quire into the applicant’s entire hfe history to asecer- 
tain his true character and inclinations. 


In Petition of Gabin (D.C, Cal. 1945) 60 F. Supp. 
750, the court held that it was not restricted in its in- 
quiry concerning the fitness of appheants for natural- 
zation to the 5-year period fixed by Section 307(a), 
which is merely the minimum requirement petitioners 
for citizenship must meet. 


In the case of Ju re Lipsitz Naturalization (D.C. 
Md. 1948) 79 F. Supp. 954, it was held that the fact 
that 5 vears and 9 months had elapsed since the ap- 
plicant’s release from prison after convictions of 
erimes Involving moral turpitude, and the ahen had 
apparently been a law-abiding person during that 
period, did not entitle the applicant to naturalization. 


In the case of Tn re Balestriert (1).C. Cal. 1945) 59 
F. Supp. 181, it was held that although Section 307(a) 
imposes on the appheant the burden of proving five 
years of good character, it does not Jimit, in point of 
time, the power of the court to examine his qualifiea- 
tions for citizenship. 


In the case of In re Laws (D.C. Cal. 1944) 59 F. 
Supp. 179, the court held that an ahen who was re- 


sly, 


quired to prove only one year’s continuous residence 
in the United States preceding his petition for natu- 
ralization because of his marriage to an American 
citizen, was nevertheless required to prove good be- 
havior for five vears prior to such petition. 


From these decided cases it will be observed that 
naturalization courts do not feel necessarily con- 
strained to limit their inquiry concerning a naturali- 
gation applicant’s moral character to the period of 
residence to he established, even where such period is 
specifically set out in the statute. 


Directing attention now to the appellant's specific 
question as to the period during which the trial court 
in this case was justified in considering the appellant’s 
conduct, it will be seen that although subsection (b) 
(2) of Section 324(A) provides that no period of 1esi- 
denee need be established, nevertheless paragraph (4) 
thereof requires that the petition shall be supported 
by the affidavits of two citizens attesting their knowl- 
edge of the petitioner’s good moral character. 


The Imniegration and Naturalization Service has 
adopted the view that since the statute does not specify 
the period of good character to he established under 
this Section, a period of time considered as reasonable 
should be the applicable rule. 


There appear to be no reported cases on this exact 
point, but the same District Court which denied the 
appellant’s petition, in the unreported case of Hing 
Tony Wai, Petition No. 89798, filed under Section 
B24(A), also denied that petition for failure to estab- 
lish good moral character where the petition was filed 
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on October 12, 1948, and the applicant had entered 
the United States as a deserting seaman in 1919 or 
1920, and had falsely claimed United States citizenship 
when he made a trip to China in 1933, when he entered 
the United States Army in 1942, and when he testified 
before an examiner of the Immigration and Naturah- 
gation Service on June 15, 1948. In denying his peti- 
tion for naturalization on December 8, 1948, the Dis- 
triet Court ruled that it was not limited to any pre- 
serihed period of time in determining whether the 
petitioner had estahlished good character. 


The same court in the unreported case of Do Quay 
Lew, Petition No. 90299, also filed under Section 
324(A) on December 14, 1948, wherein the petitioner 
on June 6, 1947, falsely claimed United States eitizen- 
ship before an Immigration Board of Special Inquiry, 
eranted the petition, holding that the petitioner’s 
Army service out-weighed in general his false testi- 
‘mony on the issue of his moral character. In that case 
the pomt concerning the period of time required to 
show good character under that section was not de- 


cided. 


In an unreported case the Superior Court of the 
State of Califorma, in and for the City and County 
of San Francisco, on February 20, 1950. denied Peti- 
tion No. 28615 of Ming Fong Lee because of his false 
testimony before an Tmonigration Board of Special 
Inquiry in which he had set up his false claim to 
United States citizenship and had also caused his 
wife and child to falsify in order to gain entry to the 
United States in April of 1948. 
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The Petition of Wong Sie Lim, decided in 1947 (71 
F. Supp. 84+) was filed in the U. 8S. District Court in 
San Francisco under Section 701 of the Nationality 
Act of 1940 (8 U.S.C.A. 1001) under a preceding stat- 
ute granting citizenship to active and honorably dis- 
eharged members of the armed forces of the United 
States under conditions very similar to those now em- 
bodied in Section 324(A). No period of residence was 
required to be proved under Section 701. Although the 
issue in the Lim case was not on the point of character, 
the decision indicates the courts’ interpretation of the 
statutes on the question of its proper construction, 
holding that the law was vot to be lhberally construed 
in favor of the alien on the ground that it was remedial 
legislation. In the Lim ease the court thoroughly 
reviewed the legislative history relating to the natu- 
ralization of members of the armed forees and those 
honorably discharged and cited several decisions of 
the United States Supreme Court as authority for the 
general ruling that: 

“Tt is still an historic precept of our scheme of 
naturalization that ‘statutes presembing qualtfica- 
tions and governing procedure for admission are 
to be construed with definite purpose to favor and 
support the government. And in order to safe- 
euard against admission of those who are un- 
worthy, or who for any reason fail to measure up 
fo required standards, the law puts the burden 
upon every applicant to show by satisfactory evi- 
dence that he has the specified qualifications.’ ”’ 


In another unreported case filed in the same court 
under Section 701—that of Alerander Andrew Bari- 


atinsky, No. 826M,—the appheant had falsely claimed 
citizenship on several occasions from 1933 to 1944 and 
was convicted in 1946 for falsely claiming citizenship 
and placed ou probation for two vears. He had previ- 
ously been denied naturalization by the U.S. District 
Court at Baltimore, Md.. on April 27, 1945. He was 
eranted citizenship on Apri] 28, 1949, upon the recom- 
mendation of the Immigration and Naturahzation Ser- 
vice which pointed out that the section of law under 
which his petition was filed did not specify the period 
during whieh the petitioner was required to estabhsh 
good character, and that a reasonable period would 
therefore appear to be the proper rile to apply in such 
cases. In this case the appheant’s violations of law 
occurred prior to Ins honorable discharge. 


In the case of United States v. Samuel Harrison, 
No. 12,354, referred to above, this Court did not feel 
required to confine itself to any specific period of time 
in determining whether the appheant’s conduet dis- 
closed his good moral character. The petition was filed 
in December of 1946 and it 1s evident that the court 
was viewing the petitioner's record as far baek as 1937 
when he deserted his family. 


CONCLUSION. 


Appellee submits that the view of the Immigration 
and Naturalization Service that a petitioner under 
Section 324(A) of the Nationahty Act of 1940 should 
be required to show good conduet for a “reasonable 
period”* of time prior to Ins appheation for naturali- 
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zation Is, 1D itself, a reasonable rule of construction ap- 
plicable to this section, and that the courts in general 
are properly adopting and applying it; that the appel- 
lant’s conduct preceding his petition does not meet the 
fest of such rule; and that the District Court in so 
holding remained well within the area of its proper 
and legal discretion and therefore did not err, as ap- 
pellant contends, in denying his petition for his fail- 
ure to establish good moral character as required by 
section 324(A) of the Nationality Act of 1940. 


Accordingly, the appellee beheves that the order of 
the District Court of the United States, dated Decem- 
ber 13, 1949, denying the petition of the appellant for 
aitizenship was proper and should therefore be af- 
armed. 


Dated, San Francisco, California, 
June 23, 1950. 


Respectfully submitted, 
FRANK J. HENNESSY, 


United States Attorney, 


Epcar R. Bonsai, 


Assistant United States Attorney, 
Attorneys for Appellee. 
STANLEY B. JOHNSTON, 


Adjudications Division, Immigration and Naturalization Service, 


On the Brief. 


(Appendix Follows.) 


Appendix 


ACT OF JUNE 1, 1948 
(PUBLIC LAW 567, 80TH CONGRESS; CHAPTER 360, 2D SESSION) 
TO AMEND THE NATIONALITY ACT OF 1940. 

Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress 
assembled, That the Nationality Act of 1940, as 
amended (54 Stat. 1187: 8 U.S.C. 907), be amended 
by adding a new section to be known as section 324A, 
as follows: 


“Sec. 324A. (a) Any person not a citizen who has 
served honorably in an active-duty status in the mili- 
tary or naval forces of the United States during either 
World War I or during a period beginning September 
1, 1939, and ending December 31, 1946, ox who, if sep- 
arated from such service, was separated under honor- 
able conditions, may be naturalized as provided im this 
section if (1) at the time of enlistment or induction 
such person shall have been in the United States or an 
outlying possession (including the Panama Canal Zone, 
but excluding the Philippine [slands), or (2) at any 
time subsequent to enlistment or induction such person 
shall have been lawfully admitted to the United States 
for permanent residence. The executive department 
under which such person served shall determine 
Whether persons have served honorably in an active- 
duty status, and whether separation from such service 
Was under honorable conditions: Provided, however, 
That no person who is or has heen separated from 
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such service on account of ahenage, or who was a 
conscientious objector who performed no military or 
naval duty whatever or refused to wear the uniform, 
shall be regarded as having served honorably or having 
been separated under honorable conditions for the 
purpose of this section. 


“(b) A person filing a petition under subsection 
(a) of this seetion shall comply in all respects with the 
requirements of this chapter except that— 

“(1) he may be naturahzed regardless of age, 
and notwithstanding the provisions of sections 
303 and 326 of this Act; 


(2) no declaration of intention, no certificate 
of arrival, and no period of residence within the 
United States or any State shall he required: 


“(3) the petition for naturalization may he 
filed in any court having naturalization jurisdie- 
tion regardless of the residence of the petitioner: 


(4) there shall be included in the petition the 
affidavits of at least two credible witnesses, 
citizens of the Uinted States, stating that each 
such witness personally knows the petitioner te 
he a person of good moral character, attached te 
the principles of the Constitution of the United 
States, and well disposed to the good order and 
happiness of the United States; 


(5) when serving m the military or navy 
forces of the United States, the service of the 
petitioner shall be proved either (1) by affidavits 
forming part of the petition, of at least two citi 
gens of the United States, Inembers of the military - 
or naval forces of a noncommissioned or warrant 
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officer grade, or Imgher (who may be the same 
witness deseribed mn clause (4) of this subsection), 
or (2) by a duly authenticated certification from 
the executive department under which the peti- 
tioner is serving. Such affidavits or certifications 
shall state whether the petitioner has served hon- 
orably mn an active-duty status during either 
World War J or during a period beginning Sep- 
tember 1, 1939, and ending December 31, 1946; 


(6) if no longer serving in the military or 
naval forces of the United States, the service of 
the petitioner shall be proved by a duly authenti- 
cated certification from the executive department 
under which the petitioner served, which shall 
state whether the petitioner served honorably in 
an active-duty status durmg either World War I 
or during a period beginning September 1, 1939, 
and ending December 31, 1946, and was separated 
from such service under honorable conditions ; and 

(7) notwithstanding section 334 (c) of this 
Act, the petitioner may be naturalized immedi- 
ately if prior to the filing of the petition the peti- 
tioner and the required witnesses shall have ap- 
peared before and been examined by a representa- 
tive of the Service. 


‘“(c) Citizenship granted pursuant to this section 
nay be revoked in accordance with section 338 of this 
Act if at any time snbsequent to naturalization the 
person 1s separated from the military or naval forces 
mder other than honorable conditions, and such 
sround for revocation shall be in addition to anv other 
provided by law. The fact that the naturalized person 
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Was separated from the service under other than hon- 
orable conditions shall be proved by a duly authenti- 
cated certification from the executive department. 
under which the person was serving at the time of 
separation.”’ 


PENAL PROVISIONS 


NATURALIZATION AND CITIZENSHIP OFFENSES DESIGNATED 
AS FELONIES. 


Sec. 346. (a) It is hereby made a felony for any 
alien or other person, whether an applicant for natu- 
valization or citizenship, or otherwise, and whether an 
emplovee of the Government of the United States or 
not—(54 Stat. 1163; 8 U.S.C. 746.) 

(1) Knowingly to make a false statement under 
oath, either orally or in writing, In any case, pro- 
ceeding, or matter relating to, or under, or by 
virtue of any law of the United States relating to 


naturalization or citizenship. (54 Stat. 1163: & 
U.S.C. 746.) 


(18) Knowingly to falsely represent himself to 
be a citizen of the United States without having 
been naturalized or admitted to citizenship, or 
without otherwise being a citizen of the United 
States. (54 Stat. 1165; 8 U.S.C. 746.) 


SECTION 307(a) NATIONALITY ACT OF 1940. 
(54 STAT. 1142, 8 U.S.C. 707.) 

Sec. 307. (a) No person, except as hereinafter pro- 
vided in this Act, shal] be naturalized unless such peti- 
Hloner, (1) immediately preceding the date of filing 
petition for naturalization has resided continuously 
within the United States for at least five years and 
within the State in which the petitioner resided at the 
time of filing the petition for at least six months, 
(2) has resided continuously within the United States 
from the date of the petition up to the time of admis- 
sion to citizenship, and (3) during all the periods re- 
ferred to in this subsection has been and still is a per- 
son of good moral character, attached to the prineiples 
yf the Constitution of the United States, and well dis- 
posed to the good order and happiness of the United 
States. (54 Stat. 1142; 8 U.S.C. 707.) 


